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Copy

Ata Special Election Part | of the Supreme Court of
the State of New York, held in and for the County of
Kings, at the Courthouse, at Civic Center, Brooklyn,
New York, on the 11™ day of August, 2006,

PREESENT:

HON. JOSEPH S. LEVINE

FrANK MACKAY, STATE CHAIRMAN INDEPENDENCE
PARTY OF STATE oF NEW YORK, MICHAEL NIEBAUER

AND THOMAS CONNOLLY,
Petitioners,
- against - Index Mo. 20384/06
ROBERT CONROY ET. AL,
Respondents

-gnd -

Board of Elections in the City of New Yorket al ,
And New York State Board of Elections, et al.,

Respondents

................................... X
T mbered | read on thi tion:

a umb
Notice of Motion/Order to Show Cause/
Petition/Cross Motion and
Affidavits (Affirmations) Annexed 1-2.3-8
Opposing Affidavits (Affirmations) 10,11
Reply Affidavits (Affirmations) 12

Affidavit (Affirmation)
9

Other Papers Memorandum of Law
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Upon the foregoing papers, petitioners move, by way of an order to show cause, for
an order pursuant to Election Law §16-110(2) cancelling the enrollment in the Independence
Party of New York of the named respondents. Respondents oppose such applic;atiﬂn and
have moved for an order dismissing this proceeding. In opposition to respondents’ motion
to dismiss, petitioners seek to disqualify respondents’ attomeys.

ack Procedural Histo:

Petitioner Frank MacKay (MacKay) is the State Chairman and Thomas Connolly
(Connolly) is the Vice Chair of the New York State Independence Party. Petitioner Michael
Niebauer (Niebauer) is a member of said parrji Respondents are all enmllt;d members ofthe
Independence Party of the State of New York in :iﬁﬂ Kings or Richmond County.

_ On February 4, 2006, the State Committee of the Independence Party held a meeting
at which it adopted a resolution calling for the investigation of what they deemed the
practice of hatred policies by some members of the Independence Party including racism,
anti-Semitism as well as disloyalty to party philosophy. Thereafter, on June 8, 2006,
Niebauer filed a complaint with MacKay alleging that respondents are followers of Dr. Fred
Newman and Dr. Lenora Fulani and are associated with an organization known as the New
Alliance Party. In his complaint, Nicbauer contended that respondents have attempted to
usurp control of the Independence Party and that “their views are repugnant and denigrate
various religious and ethnic groups.” Niebauer pointed to various anti-Semitic statements

attributed to Drs. Fulani and Newman and stated that the named respondents are not in
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sympathy with the principles of the Independence Party, are members of a cult, and should
thus be dis-enrolled.
On or about June 10, 2006, William Bogardt, as Vice Chairman of the Independence

Party, mailed each of the respondents a copy of Niebauer’s complaint along with a notice of
hearing to be held regarding said allegations set forth therein. MacKay appointed Vice Chair
Connolly as a hearing officer to hear and determine the veracity of Niebauer’s allegations.

A hearing was held on June 27, 2006 in Kings County. At that hearing, although none of the
respondents appeared, a representative of attorneys Harry Kresky and Ganr Sinawski
presented a statement (the Kresky-Sinawski statement) that declared: 1) that they were
representing all of the above named respondents with the exception of Yvonne Murray,
Michele Senbetrand, Faigie Grunwald and Michael Tannenbaum; and 2) that the hearing
lacked any proper legal basis because it had not been commenced by any county chairman
of the Independence Party. As support for this position, the statement alleged that because
Mr. Niebauer, on information and belief, is a resident of Queens County, a complaint from
him could be acted on only by the Chairman of the Queens County Committee, and then only
regarding those enrolled in Queens County. Concluding that there was a clear lack of
personal jurisdiction or other legal basis for the instant proceedings, the statement indicated
that respondents did not intend to participate in the hearing other than submitting this

statement. Additionally, the statement responded to the specific charges raised in Niebauer’s

complaint as follows:






